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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
The issues to be determined by this Honorable 
Court are whether or not three 3" x 5" cards contain the 
signature of the Decedent, Robert E. Erickson, and if such 
writing is his signature whether or not such signature was 
placed on the cards to authenticate them as his Last Will 
and Testament and if the cards themselves constitute the 
Last Will and Testament of Robert E. Erickson. 
REFERENCE TO OFFICIAL AND UNOFFICIAL REPORTS 
The Decision of the Utah Court of Appeals in this 
matter is reported in Estate of Erickson v. Misaka 766 P.2d 
1085 (Utah App. 1988) and 98 Utah Adv. Rep. 64 (Ct. App. 
Dec. 23, 1988) . 
STATEMENT OF JURISDICTION 
1. The Decision of the Utah Court of Appeals of 
which review is sought was entered on December 23, 1988. 
2. The Court of Appeals1 Order Denying Rehearing 
was entered on January 26, 1989. An Order granting an 
extension of time within which to petition for writ of 
certiorari until March 27, 1989 was entered by this Court on 
February 23, 1989. 
3. An Order granting an extension of time within 
which to respond to a Petition for Writ of Certiorari until 
May 30, 1989, was entered by this Court on April 25, 1989. 
4. The statutory provision conferring the Utah 
Supreme Court with jurisdiction to review the Decision in 
question by a Writ of Certiorari is Utah Code Ann. Section 
4 
78-2-2(3) (a) (Supp. 1988) . 
CONTROLLING STATUTES 
Utah Code. Ann, Sections 75-2-503 Holographic 
will. 
A will which does not coraply with section 
75-2-502 is valid as a holographic will, 
whether or not witness, if the signature 
and the material provisions are in the 
handwriting of the testator. If there are 
several holographic wills in existence with 
conflicting provision, the holographic will 
which is established by date or other cir-
cumstances to be the will that was last 
executed shall control. If it is impos-
sible to determine which will was last 
executed, the consistent provisions of the 
several wills shall be considered valid and 
the inconsistent provisions shall be consid-
ered invalid. 
Utah Code Ann. Section 68-3-^2 (2) (r) . Rules of 
Construction. 
(2) In the construction of these statues, the 
following definitions shall be observed, unless 
the definition would be inconsistent with the 
manifest intent of the Legislature, or repugnant 
to the context of the statute: 
(r) "Signature" includes any name, mark, or 
sign written with the intent to authenticate 
any instrument or writing. 
STATEMENT OF THE CASE 
Nature of the Case| 
This is an action based on the Petition of Tatsumi 
Misaka, requesting the admission of thrjee 3" x 5" cards as 
the Holographic Will of Robert E. Erickson. The Personal 
Representative of the Estate of Robert E. Erickson opposed 
the admission of the cards as the Hologiraphic Will of Robert 
E. Erickson* The cards were admitted to Probate by the 
trial court, the Honorable John A. Rokich presiding. The 
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matter was originally appealed to the Utah Supreme Court in 
case no. 870064 with this honorable court remanding the 
matter for determination by the Court of Appeals on February 
25, 1988. On appeal the Utah State Court of Appeals re-
versed the trial court finding that the trial court had 
improperly admitted the cards as the holographic will of 
Robert E. Erickson. 
Statement of the Facts 
Robert E. Erickson died in an automobile accident 
on June 16, 1983. At the time of his death, his known heirs 
were his wife Dorothy Jean Erickson, his son Robert 
Erickson, Jr., and a daughter Sheryl Swaner (R-14). The 
Last Will and Testament of Robert E. Erickson dated June 9, 
1955 (R-19-22) was admitted to Probate with First Interstate 
Bank of Utah, N.A. as the Personal Representative, on July 
27, 1983 (R-24). On October 11, 1985, Tatsumi Misaka filed 
a Petition to probate three 3" x 5" cards as the Holographic 
Will of Robert E. Erickson (R-70). (Copies of the cards are 
at R-33 & 74 with originals at 3-P on Exhibits). The 
Personal Representative of the Estate of Robert E. Erickson 
moved to dismiss the Petition of Tatsumi Misaka on the 
grounds that the documents failed to meet the requirements 
of a valid Holographic Will and further that the documents 
were incapable of being probated (R-82-83). 
At Trial, the Petitioner, through an expert, 
presented testimony that the cards were written by Robert E. 
Erickson (R-143) and were prepared sometime within a four 
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to six month t ime period (P-14 r*. No testimony was preserv-
ed 1 ha* there was a*-v f est am.ent ar y ir+f'r.f cr behalf -'d the 
Decedent u, riave trie c^:o: ;;«•• 
contained : r. the one cards was :; f ct *:e sicratuit-, r- * 
just t:- '^  : ' : : :•;"'• . ••>• in- Decedent. Tr- Terror £.1 
Representative moved at the ciose of the hct:t;one::s 
evidence t(, dismiss the petitit; :< f^;]uie :c rreet Its 
b u r d t ; . : : ^ v , • ~ * - • • 
The Personal Representati ve submitted evidence at 
trial that: 
1 . • . - . . .: .-„ 
separate cards w< : f- v;r:ttf i
 :n + * ;» different ink;-. -I 
2 *v one card contained the date of August 17, 
1973. (3-P) 
3. :": e documents makt only a nartia: d : s t r i bu" : en 
of * • .* i r 4 * c""r ' :•*:•!*• ^  - * * r • r-' ' -d- i * wr : - -
were owned when tb- ca:U: we: e suppe-seo.y prepared, IJ-
154-155) 
occasion prepared formal K: ) is t- : t rlends a: J reld* ;ves 
prior f" ar:d af+er t h** dcf- rf iucvM /", ',:-~ -. and nan in 
f . : ^ _r L -•;. a : « . . : . . : * - ,1 . : 
cards . < r - : • .- , - -a) 
5> jiie iidine of the Decedent at ~^n-5 i r.fn. -r one 
card wap ir fact not the signature of th*
 k u > : r ; / Mc'i-
being c: difference between h-vw tre Decec€-r t wculs wi 11 e ::s 
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left a space at line 15-R-156 which should read A. "No. 1, 
his name is not hi s signature." See affidavit of Sheryl 
Swaner which is attached hereto as Appendix A.) 
6. The cards were not numbered. (3-P) 
7. The cards would only have been written when 
the Decedent was under the influence of alcohol. (R-156) 
8. In the documents there were numerous abbrevia-
tions such as FH Store, REEJ, Sheryl, T.T. Matoka, T Misaka, 
Dorothy and Bobby, without explanation as to who these items 
or people are or were. (3-P) 
Based upon the above and lack of evidence on other 
items that had not been proven or shown at trial, the 
Personal Representative submitted Findings of Fact and 
Conclusions of Law and Order for the Court's signature which 
items were rejected by the Court (R-112-119). The Court 
thereafter accepted the Order (R-120) and Findings of Fact 
and Conclusions of Law as submitted by the Petitioner and 
admitted the cards to Probate as the Holographic Will of 
Robert E. Erickson. (R-122-125). 
The Court of Appeals in its decision agreed with 
the position of the Personal Representative that the Peti-
tioner, Tatsumi Misaka, had not met his burden of proof. 
The decision of the Appeals Court was based upon the lack of 
evidence presented by the petitioner and the nature of the 
cards themselves wherein the Appeals Court stated: 
Our review of the purported holographic will 
in this case leads us to conclude that it does 
not contain the signature required by the 
statute before it can be admitted to probate. 
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'J he three cards in evidence are index cards 
on which only the unlined sides have been 
wilt I HI,. Th^y were not attached to each 
other. There is no concluding language or any 
of the cards, and they otherwise give no 
indication that they are, taken together, a 
completed document. Indeed, the nature of the 
note cards, the use of abbreviations, lack of 
punctuation, and the perfunctory, open-ended 
wording strongly suggest that the caids, a.c a 
documents, aro unfinished oi constitute* a 
draft. 
Although the handwritten name of the deced-
ent appears in the phrase "I Robert E. 
Erickson do hereby state,11 the writing con-
tains nothing indicating the name was 
intended as the required executing signalun . 
There is nothing on the face of the cards to 
affirmatively or by necessary implication 
suggest that decedent wrote hi s name for any 
other purpose than to identify himself as the 
writer. See In re Bernard's Estate, 
197 Cal. 36, 239 P. 404 (1925)? see generally, 
Annotation, Place of Signature of Holographic 
Wills, 19 A.I..R. 2d 92b, 939-44 (1951). In 
short, there is no evidence that decedent's 
name was written in the introductory clause on 
one card with the intent that it constitute 
authentication of one oi all of the cards 
as a will. Respondent, therefore, failed to 
make a prima facie showing that the purported 
holographic will contained the authenticating 
signature required by section 75-2-^01, 
It is, of course possible for a handwritten 
name at the beginning of the body of a v* 11 1 
to be written with the intent that it be the 
requisite signature. However, there must bt 
support in the evidence for that intent. 
Standing alone, it is equivocal, leaving the 
decedent's final approval and authentication 
of the writing in doubt. Without moie, it is 
an inadequate guard against writing being 
deleted, a possibility in this case if addi-
tional cards were written upon by Erickson 
only to be lost, misplaced, or discarded by 
him or others, | ?M. T ,7^ 1 f)Kr
 r UPfi 
ARGUMENT 
POINT 1 
THE DECISION BY THE UTAH STATE COURT OF APPEALS 
SHOULD STAND UNAFFECTED BY THIS COURT. 
The Petitioner herein sets forth that supervision 
should be given because the Appeals Court improperly decided 
the case. Under Point 1 of the Petitioner's Writ of 
Certiorari, the Petitioner is asking the Court to review the 
matter pursuant to section 3 of Rule 43 of the Rules of the 
Utah Supreme Court. Petitioner is asking this Court to 
accept the Writ based upon the fact that he claims that 
"The Court of Appeals has rendered its decision 
that has so far departed from the accepted and 
usual course of judicial proceedings or has so far 
sanctioned such and departed from a lower court as 
to call for an exercise of this Court's power and 
supervision." (Rule 43(3) Rules of the Supreme 
Court) 
The Court of Appeals reviewed the testimony as presented by 
the Petitioner, Tatsumi Misaka, at trial and found that the 
Petitioner's entire case consisted of three 3" x 5" index 
cards which were unattached and found loosely in a drawer, 
that the cards were written in the handwriting of the 
decedent, Robert E. Erickson, and that the cards were 
prepared somewhere in a four to six month period. There was 
no showing whatsoever by the Petitioner/Appellant that there 
was any intent by the testator that the cards be his Last 
Will and Testament, nor was there any evidence to indicate 
that the name contained in the body of the Will was in fact 
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the signature for authenticating purposes. 
The Personal Representative in its case in chief 
presented at the trial court that the n&we of Robert E» 
Erickson as contained in the body of the document was not 
his signature. (See Appendix A, Affidavit of SHeryl Swaner) 
This statement was never refuted, nor contradicted by the 
Petitioner/Appellant. The Utah Court of Appeals in its 
decision noted that pursuant to Utah Code Ann. Section 
68-3-12(2) (r) (1988) 
". . . A decedent's handwritten name in the 
body of the proported holographic will is not, 
by itself, prima facia evidence that the doc-
ument contains the decedent's signature. 
In the context of section 75-2-503, such a hand-
written name must have been written with the 
intent that it operates as an authentication of 
the document as a Will in ord^r for it to be a 
signature. The purpose of our statutory scheme is 
to require a course of conduct which assures that 
a person's Will is reduced to writingf and when 
handwritten, that the intention to have the 
writing take legal effect be indicated by a 
signature which records that £act. The signature 
requirement shows that the writer finally approved 
the writing and meant for it t[o be operative as a 
testamentary instrument. See Mechem, the Rule in 
Lemayne v. Stanley, 29 Mich. L. Rev. 685, 690-96 
(1931)." Estate of Erickson, 766 P.2d 1085, 1088. 
In the Estate of Bernard, 239 P. 404, 197 Cal. 36, 
the California Court held that though the name of the 
decedent was in the opening clause of the holographic will, 
such was not his signature for attesting! purposes, when it 
was clear that there was additional information which the 
writer had intended to place in the document. When the 
document is not complete on its face, then its signature or 
the name of a decedent may not be in the document for other 
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than identification purposes and not for the purposes of 
attestation. 
In the jurisdictions which have allowed the 
document be signed in any part of the document, the courts 
have been universal in their requirements that 1) the 
writing must be the signature of the decedent, with his 
intent that it be his signature and not an identification of 
who is writing the document, and 2) the signature be placed 
in a document, but not at the end, is done to attest to the 
document and to declare to be the Last Will and Testament of 
the decedent. (See 19 A.L.R. 2d 926) In the case of In re 
Manchester, 163 P. 358, 174 Cal. 417, the California Court 
stated: 
"The true rule, as we conceive it to be, is 
that, wherever placed, the fact that it was 
intended as an executing signature must 
satisfactorily appear on the face of the 
document itself. If it is at the end of the 
document, the universal custom of mankind 
forces the conclusion that it was appended 
as an execution, if nothing to the contrary 
appears. If placed elsewhere, it is for the 
court to say, from an inspection of the 
whole document, its language as well as its 
form, and the relative position of its parts, 
whether or not these is a positive and 
satisfactory inference from the document it-
self that the signature was so placed with 
the intent that it should there serve as a 
token of exectuion. If such inference thus 
appears, the execution may be considered 
as proven by such signature." 
Using all of the factors, the appeals court 
examined the cards and made their findings which reversed 
the tria] court. The cards themselves, contained abrevi-
ations such as "test" for supposedly meaning testament, FH 
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Store, Dorothy, REEJ, Sheryl, T Misaka, T.T. Matoka, and 
Bobby, all indicating possible notes to oneself, not a 
testamentary disposition of property, ^s previously noted, 
the statement from Sheryl Swaner was that she did not 
believe that the name contained in the one card was her 
father's signature. The decedent's custom was to write 
notes to himself from which he would prepare formal docu-
ments on items upon which he intended to act. (R-155-156) 
The only testimony presented to the Couft was that the cards 
were notes and not made with the intention of being a Last 
Will and Testament for the disposition <fc>f property. 
(R-158-159) 
The decedent had the knowledge, the capability and 
had on other occasions prepared formal Wills for friends and 
relatives prior to and after August 27, 1973, and had in 
fact prepared such a Will within one and a half months of 
these cards. (R-152, Exhibit 4-D) The cards themselves do 
not revoke any prior Wills, though the decedent had the 
knowledge to require the revocation of prior Wills. The 
cards contained no residual clause for the remainder of the 
decedent's estate and the decedent held numerous other items 
of real and personal property which included three Drug 
Stores, (Foothill, Cottonwood, and Stratford Avenue in 
Sugarhouse) real property on Mount Olympus, Salt Lake City, 
Utah, real property in Hawaii, apartment buildings on Main 
Street, Salt Lake City, Utah, a card shpp, a car dealership, 
mutual funds and bank accounts. (R-154-*155) Nowhere in the 
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cards is there any mention of these properties. In helping 
a court to determine whether or not the cards are a 
testamentary disposition of the property of an estate, the 
courts have looked at whether or not the document is a 
complete testamentary disposition of the property. See In 
Estate of Bernard, 239 P. 404, 197 Cal. 36; Estate of 
Leonard, 32 P.2d 603, 1 Cal.2d 8; Estate of Devlin, 247 P. 
577, 198 Cal. 721; Estate of Hurley, 174 P. 669, 178 Cal. 
713; also descent of Justice Traynor, In re Bloch's Estate, 
248 P.2d 21. 
The Decedent was a "pack rat" and had kept every-
thing from 1940 to the present (R-158). The cards are at 
best notes for the Decedent's possible ideas for making a 
Will in the future, but not notes such as these were his 
intentions to be his testamentary disposition of his proper-
ty. It was the Decedent's practice of preparing type 
written documents for his affairs upon which he intended to 
act from the note cards. (R-155-156) The Decedent had 
written notes down on cards upon which he never intended to 
act but never took the time to throw such cards away. When 
all of this is coupled with his knowledge of Wills and the 
requirements which existed at the time for those Wills 
including the placement of the name, Robert E. Erickson, the 
lack of a residual clause, a lack of addressing numerous 
items which he possessed at the time, abbreviations of items 
and persons, spelling problems, and his inebriation all set 
forth that the name as set forth in the body of the cards is 
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the written name of the Decedent and not his signature with 
the intent to authenticate these cards as his L^st Will and 
The Utah State Court of Appeals had m^de a deter-
mination that the Petitioner/Appellant "failed to make a 
prima facia showing that the proported ^olograpPic Will 
contained the authenticating signature required by Section 
75-2-503". (Estate of Erickson, 766 P.2d 1085, 1088) The 
Court had examined all of the factors ab noted perein, none 
of which was refuted or contradicted nok* rebutted by the 
Petitioner/Appellant and the Court therefore re^ersed the 
trial court, which determination was prpper and should 
stand. 
Additionally, the Petitioner/Appellant sets forth 
in its brief that the issue as determined by th£ Appeals 
Court of whether or not the Personal Representative set 
forth whether or not the name contained in the documents was 
in fact the signature of the decedent for attesting purposes 
was not raised at trial or on appeal. This statement as 
made bY the Petitioner/Appellant is incorrect. The testi-
mony of Sheryl Swaner at trial was that the narn^  a s con-
tained en one of the cards was not the signature of the 
decedant and the case of In re Bloch's Estate, 39 Cal.2d 
570, 248 P.2d 21 (1952), was cited to the court for the 
specific purpose that the signature in the body of the 
document must be placed there with the intent to authenti-
cate the document. The brief as filed with the Utah Supreme 
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Court and thereafter transferred to the Appeals Court has 
numerous references throughout the brief that the name of 
Robert E. Erickson is not there for attesting purposes, but 
merely for identification. Point I of the brief of the 
Personal Representative was "There was no testamentary 
intent to have the cards made as the holographic will of the 
decedent1" • The argument as presented by the Personal 
Representative requested the Court examine the cards and 
from those cards make a determination that there was no 
intent that the name as contained therein was the signature, 
and that the cards were at most possible notes. The posi-
tion taken at trial and the position taken in the brief has 
always remained the same for the Personal Representative and 
those items were in fact addressed at the trial level and in 
front of the Appellate Court. 
POINT II 
REVIEW BY THE UTAH SUPREME COURT IS NOT NECESSARY 
IN THIS ACTION. 
Though the Court of Appeals has reached a decision 
of first impression in Utah, the decision as reached by the 
Utah Court of Appeals under the facts as presented is a true 
and just verdict. The Petitioner/Appellant argues to the 
Court that if the Appeals Court decision is allowed to stand 
that it will significantly prohibit layman from succeeding 
in carrying out their intended testamentary dispositions. 
Such a claim is incorrect because the decision in fact helps 
establish what is necessary for a proper holographic 
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determinant Will to be determined by a Court, The Appeals 
Court has set forth that the name in a body of a document, 
so long as it is done with the intent to authenticate the 
document, will make for a valid testamentary disposition of 
the decedent's property. The Court reviewed the documents 
and the lack of evidence as presented tyy the Petitioner/ 
Appellant at trial and found both totally lacking to esta-
blish that the cards in this particular case were intended 
to be a testamentary disposition of property. The decision 
by the Appeals Court significantly helps the layman in 
transferring his/her property. The decision of the Appeals 
Court reaches a proper disposition of the estate of Robert 
E. Erickson, not a limitation on Holographic Wills. 
CONCLUSION 
Wherefore, Respondent, the Estate of Robert E. 
Erickson, requests that the Court deny the Petition for Writ 
of Certiorari. 
RESPECTFULLY SUBMITTED THIS 3 0 DAY OF MAY, 
1989. 
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RANDY S. LUDLOW #2011 
Attorney for Personal 
Representative of the Estate of 
Robert E. Erickson 
311 S. State, Suite 280 
Salt Lake City, Utah 84111 
Telephone: 531-1300 
IN THE SUPREME COURll 
STATE OF UTAH 
IN THE MATTER OF THE ESTATE OF ) AFFIDAVIT OF SHERYL SWANER 
) 
ROBERT E. ERICKSON, ) District Court No. P83-583 
) Supreme Court No. 870064 
Deceased. ) 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
Comes now Sheryl Swaner, who being first duly 
sworn states as follows: 
1. That the Affiant is the daughter of the 
Decedent, Robert E. Erickson. 
2. That at the time that the trial was held in 
this matter, the statement as made by the Affiant at trial 
as set forth on page 28 of the transcript at line 15 should 
state as follows: 
ANSWER NO. 1: His name is not his signature 
writing is kind of different... 
That the Affiant knows of her own knowledge that 
she had stated to the Court that the name as contained in 
the three 3" x 5" cards was not in fact the signature of her 
father, and that it should have been contained at line 15 
page 28 of the transcript of the trial# (R-156 LI5) 
FURTHER the Affiant sayeth naught. 
DATED this /? day of May, 1987. 
si 
yc&Lti tec 
Sheryl/Swaner 
Subscribed and sworn to before me t h i s 
May, 1987. 
day of 
My Commission Expires: 
7-/r-?D 
RANDY S. LUDLOW #2011 
Attorney for Respondent 
311 South State Street 
Suite 280 
Salt Lake City, Utah 84111 
(801) 531-1300 
IN THE SUPREME COURT OF THE jSTATE OF UTAH 
In the Matter of the Estate } 
Of ROBERT E. ERICKSON, 
Deceased, 
Respondent, 
vs . 
TATSUMI MISAKA, ] 
Petitioner. 
\ Supreme Court No. 
C^urt of Appeals 
\ No. 880139-CA 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY THAT four true and correct copies 
of the Brief in Opposition to Petition for Writ of 
Certiorari, together with a copy of this Certificate of 
Service was hand delivered this /j(P day of May, 1989, to 
the following: 
HERSCHEL J. SAPERSTEIN 
KEN P. JONES 
WATKISS & CAMPBELL 
310 South Main Street, Suite 
Salt Lake City, Utah 84101 
